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Citation Advantage of Open Access Legal Scholarship*
James M. Donovan** and Carol A. Watson***
In this study focusing on the impact of open access on legal scholarship, the authors 
examine open access articles from three journals at the University of Georgia School 
of Law and confirm that legal scholarship freely available via open access improves 
an article’s research impact. Open access legal scholarship—which today appears to 
account for almost half of the output of law faculties—can expect to receive fifty-eight 
percent more citations than non–open access writings of similar age from the same 
venue.
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Introduction
¶1	 Open	 access	 has,	 in	 recent	 years,	 become	 a	 new	 focus	 of	 information	
resource	 innovation.	Whereas	premium	scholarly	content	was	 formerly	available	
only	 through	 expensive	 print	 subscriptions	 or	 proprietary	 databases,	 the	 open	






	 ***	 Director,	 Alexander	 Campbell	 King	 Law	 Library,	 University	 of	 Georgia	 School	 of	 Law,	
Athens,	Georgia.
	 1.	 michaeL h. harris, history oF Libraries iN the westerN worLd	 149	 (4th	 ed.	 1995)	
(“What	we	mean	today	by	the	public	 library	 is	 the	general	 library	that	 is	not	only	publicly	owned	
and	tax-supported,	but	also	open	to	any	citizen	who	desires	to	use	it.”).	See also	Thomas	Augst,	Faith 
in Reading: Public Libraries, Liberalism, and the Civil Religion,	in	iNstitutioNs oF readiNg	148,	154	
(Thomas	Augst	&	Kenneth	Carpenter	eds.,	2007)	(“The	public	library	in	particular	became	a	temple	
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often	with	good	cause,	 criticize	 the	 Internet,2	here,	 at	 least,	 is	one	outcome	 that	
perhaps	everyone	can	agree	would	be	a	benefit.
¶2	 For	 law	 schools,	 the	 open	 access	 movement	 surfaced	 as	 a	 force	 of	 major	
importance	 with	 the	 announcement	 in	 2008	 of	 two	 major	 initiatives.	 First,	 the	
Harvard	Law	School	faculty	voted	unanimously	to	make	their	scholarship	“freely	
available	in	an	online	repository.”3	While	other	schools	were	early	adopters	of	open	
access	 advocacy,	 with	 this	 action	 Harvard	 became	 perhaps	 the	 most	 visible	 law	
school	to	make	open	access	mandatory	for	its	faculty’s	scholarly	publications.	The	
second	milestone	was	achieved	soon	thereafter	when	the	directors	of	several	major	
law	 libraries	 met	 in	 Durham,	 North	 Carolina,	 at	 the	 Duke	 University	 School	 of	


















	 2.	 See, e.g.,	 mark bauerLeiN, the dumbest geNeratioN: how the digitaL age stupeFies 
youNg americaNs aNd Jeopardizes our Future	 (2008);	 NichoLas carr, the shaLLows: what 
the iNterNet is doiNg to our braiNs	 (2010);	 JeaN-NoëL JeaNNeNey, googLe aNd the myth oF 
uNiVersaL kNowLedge	(2007);	aNdrew keeN, the cuLt oF the amateur: how today’s iNterNet is 
kiLLiNg our cuLture	(2007).
	 3.	 Press	Release,	Berkman	Ctr.	for	Internet	&	Soc’y,	Harvard Law Votes Yes on Open Access	(May	
7,	2008),	http://cyber.law.harvard.edu/node/4273.
	 4.	 Durham	Statement	on	Open	Access	to	Legal	Scholarship	(Feb.	11,	2009),	available at	http://
cyber.law.harvard.edu/publications/durhamstatement.	 See also	 Richard	 A.	 Danner,	 Kelly	 Leong	 &	
Wayne	 V.	 Miller,	 The Durham Statement Two Years Later: Open Access in the Law School Journal 
Environment,	103	Law Libr. J.	39,	2011	Law Libr. J.	2.
	 5.	 See, e.g.,	Margaret	A.	Leary,	A Response to The	Durham	Statement	Two	Years	Later,	103	Law 
Libr. J.	281,	2011	Law Libr. J.	17.
	 6.	 JohN wiLLiNsky, the access priNcipLe	25	(2006):
Now,	if	the	leading	research	libraries	 in	North	America	have	been	unable	to	keep	pace	with	






research	capacity	 is	 threatened	at	 its	root	by	empty	 library	shelves	and	out-of-date	 literature.	It	
adds	up	to	a	picture	of	declining	access	to	knowledge	across	a	global	academic	community.






However,	 these	 legal	 scholars	can	no	 longer	assume	that	 the	 law	 library	can	afford	
subscriptions	 beyond	 these	 basic	 databases	 to	 meet	 proliferating	 and	 increasingly	
narrow	faculty	research	needs.	It	is	ironic	that	law	faculty	expertise	is	becoming	more	
specialized	and	cross-disciplinary	at	a	point	in	time	when	law	libraries	are	becoming	









open	 access	 to	 provide	 this	 specialized	 content,	 would	 be	 a	 welcome	 relief	 from	
library	budgetary	pressures.	Libraries	could	expect	not	only	the	savings	from	can-
celing	 subscriptions,	but	also	a	decrease	 in	 the	associated	expenses	of	processing	
and	storing	physical	volumes.10
¶7	 Journals,	 however,	 are	 not	 the	 only	 area	 in	 which	 law	 libraries	 are	 feeling	
growing	demands	on	their	collection	budgets.	They	are	also	being	called	on	to	sup-
port	more	practice-oriented	courses	in	the	law	school	curriculum.11	Such	practice-
	 7.	 For	 a	 discussion	 of	 the	 shift	 in	 expectations	 for	 new	 legal	 scholars	 entering	 academia,	 see	
Stephanie	Davidson,	Way Beyond Legal Research: Understanding the Research Habits of Legal Scholars,	
102	Law Libr. J.	561,	577,	2010	Law Libr. J.	32,	¶	39.	See also	John	Palfrey,	Cornerstones of Law Libraries 
for an Era of Digital-Plus,	102	Law Libr. J.	171,	171–72,	2010	Law Libr. J.	11,	¶¶	1–3.
	 8.	 Kittie	S.	Henderson	&	Stephen	Bosch,	Seeking the New Normal,	Libr. J.,	Apr.	15,	2010,	at	36,	
38	tbl.3.
Data	is	primarily	drawn	from	serial	renewals	of	titles	in	three	ISI	databases:	Arts	and	Humanities	
Citation	 Index,	 Social	 Sciences	 Citation	 Index,	 and	 Science	 Citation	 Index.	 In	 addition,	 data	 is	




	 9.	 am. ass’N oF Law Libraries, price iNdex For LegaL pubLicatioNs 2009,	http://www.aallnet
.org/members/price_index-2009.asp	(available	to	AALL	members	only).	To	calculate	its	results,	AALL	
relies	 on	 the	 Library Journal	 Periodical	 Price	 Survey,	 various	 EBSCO	 studies,	 Ken	 Svengalis’s	 Legal 
Information Buyer’s Guide and Reference Manual,	and	actual	pricing	information	reported	by	member	
libraries.
	 10.	 For	an	insightful	overview	of	the	relationships	between	law	journals,	open	access,	and	library	
subscriptions,	 see	 Stephanie	 L.	 Plotin,	 Legal Scholarship, Electronic Publishing, and Open Access: 
Transformation or Steadfast Stagnation?,	101	Law Libr. J.	31,	2009	Law Libr. J.	2.
	 11.	 Leslie	A.	Street	&	Amanda	M.	Runyon,	Finding the Middle Ground in Collection Development: 
How Academic Law Libraries Can Shape Their Collections in Response to the Call for More Practice-
Oriented Legal Education,	102	Law Libr. J.	399,	409,	2010	Law Libr. J.	23,	¶¶	22–23.
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oriented	 materials	 are	 notoriously	 more	 expensive	 than	 academic	 resources.12	
Open	access	scholarship	can	help	lighten	this	burden	as	well.
¶8	 More	 than	 libraries	 and	 users,	 however,	 have	 been	 affected	 by	 the	 trend	









altogether	 unreasonable.	 Although	 faculty	 may	 be	 reluctant	 to	 contribute	 to	






	 12.	 The	 2009	 annual	 subscription	 cost	 for	 Thomson/West’s	 popular	 print	 titles	 ranged	 from	
$1,064	to	$6,994.	keNdaLL F. sVeNgaLis, LegaL iNFormatioN buyer’s guide aNd reFereNce maNuaL	
17	(2010).
	 13.	 The	full	answer	to	this	question	turns	out	to	be	rather	complex.	See	Jihyun	Kim,	Motivations 
of Faculty Self-Archiving in Institutional Repositories,	37	J. acad. Libr.	246	(2011).
	 14.	 We	can	perhaps	see	signs	of	how	this	 impression	might	arise	within	the	legal	community.	
The	most	prominent	of	the	online-only	publication	venues	are	the	electronic	companions	to	tradi-
tional	 law	reviews.	These	 include	content	that,	 for	one	reason	or	another,	has	been	deemed	by	the	
editors	unsuitable	 to	appear	within	 the	 journal’s	printed	pages,	but	which	 they	also	 thought	mer-
ited	some	form	of	distribution.	While	it	is	perhaps	still	a	coup	to	be	published	by	the	University	of	
Pennsylvania’s	PENNumbra,	it	would	be	better	still	to	be	within	the	print	volume	of	the	University 
of Pennsylvania Law Review.	There	thus	can	arise	the	sense	that	online	publication	is	“second	best,”	
which	taints	all	electronic-only	journals	by	association.
Denying	 full	 academic	 status	 to	 online	 publication	 could	 also	 be	 a	 result	 of	 the	 inherent	
transience	of	that	format,	undermining	one	of	the	cornerstones	of	the	intellectual	tradition,	which	
is	that	texts	must	be	stable:	“The	stability	of	citation	is	basic	to	research,	and	if	the	Internet	remains	
unstable,	 the	 implication	 over	 time	 will	 mean	 that	 online	 scholarship	 will	 become	 a	 second-class	
citizen	 in	 education	 and	 in	 the	 medical,	 social,	 and	 hard	 sciences.”	 michaeL bugeJa & daNieLa V. 
dimitroVa, VaNishiNg act: the erosioN oF oNLiNe FootNotes aNd impLicatioNs For schoLarship 
iN the digitaL age	22	(2010).
	 15.	 Lynn	 C.	 Hattendorf	 Westney,	 Mutually Exclusive? Information Technology and the Tenure, 
Promotion, and Review Process,	 in	 digitaL schoLarship iN the teNure, promotioN, aNd reView 
process	 30,	 36	 (Deborah	 Lines	 Andersen	 ed.,	 2004).	 See also	 c. JudsoN kiNg et aL., schoLarLy 
commuNicatioN: academic VaLues aNd sustaiNabLe modeLs	 2,	 5	 (2006),	 available at	 http://cshe







	 16.	 See	Yale	Kamisar,	Why I Write (And Why I Think Law Professors Generally Should Write),	41	
saN diego L. reV.	1747	(2004);	Kimberly	A.	Yuracko,	Writing Highs and Lows,	41	saN diego L. reV.	
1783	(2004).
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empirical	support	for	the	position	that	articles	freely	available	on	the	Internet	are	
consistently	 cited	 more	 frequently	 than	 non–open	 access	 articles	 from	 the	 same	
publications.	To	 the	extent	 that	 the	goal	of	 scholarship	 is	 to	 find	an	appreciative	
audience,	legal	writers	should	view	open	access	initiatives	as	an	especially	effective	
means	 to	a	valued	professional	 and	 intellectual	goal,	 and	 thus	deserving	of	 their	
support	and	participation.																			
Open Access Defined
¶10	 In	 its	most	elemental	 form,	open	access	can	be	defined	as	providing	 free	
access	for	all	Internet	users	to	materials	that	have	traditionally	been	published	in	













of	 green	 open	 access	 techniques	 to	 distribute	 and	 publicize	 law	 faculty	
scholarship.
	 17.	 SPARC,	developed	by	the	Association	of	Research	Libraries,	“is	an	international	alliance	of	
academic	and	research	 libraries	working	 to	correct	 imbalances	 in	 the	 scholarly	publishing	 system.”	
About SPARC,	sparc,	http://www.arl.org/sparc/about/index.shtml	(last	visited	July	19,	2011).
	 18.	 See	 budapest opeN access iNitiatiVe,	 http://www.soros.org/openaccess/index.shtml	 (last	
visited	July	19,	2011).
	 19.	 Why Open Access,	 SPARC,	 http://www.arl.org/sparc/openaccess/why-oa.shtml	 (last	 visited	
July	19,	2011).	Following	the	Budapest	statement,	the	Bethesda	Statement	on	Open	Access	Publishing	
(June	20,	2003),	http://www.earlham.edu/~peters/fos/bethesda.htm,	and	the	berLiN decLaratioN oN 





	 20.	 Carol	A.	Parker,	Institutional Repositories and the Principle of Open Access: Changing the Way 
We Think About Legal Scholarship,	37	N.m. L. reV.	431,	439	(2007).	For	a	list	of	open	access	journals,	
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Why Open Access?
¶12	 The	 Western	 intellectual	 tradition	 has	 attained	 unparalleled	 success	
through	 cumulative	 incrementalism.	 Individual	 results	 are	 incorporated	 into	 a	
broader	 store	 of	 disciplinary	 knowledge,	 where	 they	 are	 tested,	 critiqued,	 and	
improved.	 If	 they	 survive	 this	 scrutiny,	 the	 new	 information	 itself	 becomes	 the	
basis	 for	 future	 research.	 By	 means	 of	 this	 process,	 knowledge	 does	 not	 merely	
accumulate,	 but	 progresses,	 approaching	 more	 accurate,	 or	 at	 least	 more	 useful,	
descriptions	of	studied	phenomena.	For	 this	method	to	work,	however,	 the	pro-
posed	 findings	 must	 be	 widely	 available,	 and	 not	 only	 to	 those	 who	 might	 be	
friendly	or	well-disposed	 to	 the	writer	or	his	proposals.	Our	modern	exercise	of	






















of	 those	 who	 would	 participate	 in	 the	 great	 debates	 of	 their	 day.29	 Open	 access	
represents	the	completion	of	this	convergence	of	the	universe	of	information	with	
the	 full	population	of	possible	 readers.	While	 there	will	 inevitably	be	new	 issues	
related	to	scale	and	execution,	the	fundamental	warrant	to	pursue	what	Willinsky	
calls	the	“open	access	principle”—“that	a	commitment	to	the	value	and	quality	of	
	 24.	 Perpetual Peace: A Philosophical Sketch,	in	immaNueL kaNt, kaNt seLectioNs	427,	454	(Lewis	
White	Beck	ed.,	1988).
	 25.	 Id.	at	453.
	 26.	 LoN L. FuLLer, the moraLity oF Law	33	(rev.	ed.	1969).
	 27.	 Id.	at	39.
	 28.	 Richard	 A.	 Danner,	 Applying the Access Principle in Law: The Responsibilities of the Legal 
Scholar,	35	iNt’L J. LegaL iNFo.	355,	357	(2007).
	 29.	 For	 one	 view	 of	 the	 history	 of	 the	 means	 of	 scholarly	 communication,	 see	 James J. 
o’doNNeLL, aVatars oF the word: From papyrus to cyberspace	(1998).
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research	carries	with	it	a	responsibility	to	extend	the	circulation	of	this	work	as	far	
as	possible,	and	ideally	to	all	who	are	interested	in	it	and	all	who	might	profit	by	
it”30—need	 invoke	 nothing	 more	 than	 the	 well-established	 tradition	 of	 scholarly	
endeavor.
¶16	The	case	for	dissemination	has	been	framed	in	still	stronger	terms.	If	one	


















adopt	 dissemination	 plans	 compatible	 with	 human-rights-enabling	 open	 access	
principles.	 For	 example,	 government-	 and	 privately	 funded	 projects	 frequently	
expect	that	reports	of	research	conducted	with	their	support	will	be	made	widely	
available	to	maximize	their	impact.34	Arguments	that	research	paid	for	by	taxpayers	
should	 remain	 unavailable	 to	 the	 average	 citizen	 become	 less	 defensible.	 Placing	
	 30.	 wiLLiNsky,	supra	note	6,	at	5	(emphasis	omitted).
	 31.	 Id.	 at	 143.	 See also	 Peter	 Suber,	 Open	 Access	 Overview,	 http://www.earlham.edu/~peters
/fos/overview.htm	(last	revised	Nov.	6,	2010)	(“OA	accelerates	not	only	research	but	the	translation	
















research	 budget	 of	 $100	 million	 or	 more	 to	 make	 their	 research	 available	 to	 the	 public	 within	 six	
months	of	publication.	S.	1373,	111th	Cong.	(2009).
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¶19	 The	 current	 study	 contributes	 to	 a	 growing	 body	 of	 empirical	 literature	
documenting	 that	 these	 theorized	 benefits	 of	 open	 access	 are	 very	 real.	 The	
increased	 impact	 of	 scholarship	 can	 be	 measured	 through	 an	 article’s	 more	 fre-
quent	citation	in	subsequent	writing.	These	data	can	serve	as	 the	cornerstone	of	






the	 home	 institution.	 This	 practical	 reality	 can	 prove	 especially	 attractive	 given	
today’s	 pressures	 from	 widely	 consumed	 academic	 rankings,	 such	 as	 those	 pro-
duced	by	U.S. News & World Report.	Many	such	rankings	incorporate	as	a	crucial	
variable	the	school’s	academic	reputation	within	the	legal	community.	Given	that	
reputation	plays	such	a	large	role,	it	behooves	the	legal	scholar	and	academic	insti-
tution	 to	 undertake	 proactive	 measures	 to	 ensure	 substantial	 distribution	 and	
publicity	of	the	scholarship	upon	which	its	intellectual	reputation	is	based.35
Using Article Citations to Measure Scholarly Impact





¶22	 The	 concept	 of	“impact”	 refers	 to	 the	 number	 of	 subsequent	 citations	 a	









	 36.	 For	 a	 discussion	 of	 the	 pros	 and	 cons	 of	 using	 citation	 studies	 to	 measure	 a	 scholar’s	
research	impact,	see	Symposium,	The Use and Misuse of Bibliometric Indices in Evaluating Scholarly 
Performance,	8	ethics sci. & eNVtL. poL.	1–107	(Howard	I.	Browman	&	Konstantinos	I.	Stergiou	eds.,	
2008).	“Scholarly	impact	is	related	to	but	distinguishable	from	two	other	bases	for	ranking:	quantity	
and	quality	of	publications.	Quantity	measures	output.	Quality	assesses	merit.	Impact	can	account	
for	both.”	Theodore	Eisenberg	&	Martin	T.	Wells,	Ranking and Explaining the Scholarly Impact of Law 
Schools,	27	J. LegaL. stud.	373,	376	(1998).
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as	 a	 measure,	 whereby	 one	 counts	 the	 sheer	 quantity	 that	 an	 individual	 faculty	
member	is	able	to	publish.37	But	we	need	not	look	too	deeply	to	realize	that	some-









measurements	have	become	 the	norm.38	 In	academia,	where	once	 the	 frequently	





and	meaningful	way	 to	 speak	about	 research	 impact.	 If	open	access	 increases	 an	
	 37.	 Using	 publication-count	 methodology,	 James	 Lindgren	 and	 Daniel	 Seltzer	 ranked	 the	 top	
seventy-five	 law	 faculties	 measured	 by	 the	 number	 of	 publications	 in	 the	 twenty	 most-cited	 law	





international	 law,	 taxation,	 and	 other	 specialized	 topical	 areas.	 Bernard	 S.	 Black	 &	 Paul	 L.	 Caron,	
Ranking Law Schools: Using SSRN to Measure Scholarly Performance,	81	iNd. L.J.	83,	89–91	(2006).
	 38.	 One	 indicator	of	 the	greater	 interest	 in	qualitative	citation	measure	over	quantitative	pro-
ductive	measure	for	evaluating	faculty	quality,	at	 least	within	 legal	education,	 is	 found	in	the	work	
of	Brian	Leiter,	a	member	of	the	University	of	Chicago	law	faculty	who	has	devoted	much	energy	to	
creating	a	law	school	ranking	methodology	superior	to	that	of	the	much	criticized	U.S. News & World 
Report.	Although	he	works	with	both	approaches,	a	 review	of	his	web	site	 shows	his	much	greater	
interest	in	the	former	approach	over	the	latter.	See briaN Leiter’s Law schooL raNkiNgs,	http://www
.leiterrankings.com.	For	example,	in	2010	Leiter	prepared	a	ranking	of	faculty	based	upon	impact	of	
faculty	scholarship	rather	than	quantity	of	output.	Brian	Leiter,	The Top 25 Law Faculties in Scholarly 
Impact, 2005–2009,	briaN Leiter’s Law schooL raNkiNgs,	http://www.leiterrankings.com/new/2010
_scholarlyimpact.shtml	(last	visited	Aug.	14,	2011).	Similarly,	he	also	provided	a	ranking	of	 faculty	
based	 on	 membership	 in	 the	Academy	 of	Arts	 and	 Sciences,	 which	 elects	 members	 based	 on	 their	
distinguished	contributions	to	scholarship,	the	arts,	education,	business,	or	public	affairs.	Brian	Leiter,	




by	Eugene	Garfield	with	the	creation	of	 the	Science Citation Index	 in	 the	1960s.	History of Citation 
Indexing,	 thomsoN/reuters,	 http://thomsonreuters.com/products_services/science/free/essays
/history_of_citation_indexing/	 (last	 visited	 Aug.	 14,	 2011).	 He	 was	 preceded	 by	 almost	 a	 century,	
of	course,	by	Frank	Shepard,	who	provided	this	useful	way	to	analyze	legal	cases	beginning	in	1873.	
thomas a. woxLaNd & patti J. ogdeN, LaNdmarks iN americaN LegaL pubLishiNg: aN exhibit 
cataLog	43	(1990).
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article’s	 citation	 rate,	 then	 it	 may	 be	 presumed	 that	 open	 access	 maximizes	 an	
article’s	research	impact.
Open Access Citation Research






postulating	 that	 having	 scholarship	 freely	 available	 on	 the	 Internet	 substantially	
increases	that	scholarship’s	impact.40	Using	a	citator	to	evaluate	citations	of	confer-
ence	proceedings	in	computer	science,	Lawrence	noted	a	dramatic




















	 43.	 See, e.g.,	Iain	D.	Craig	et	al.,	Do Open Access Articles Have Greater Citation Impact? A Critical 
Review of the Literature,	1	J. iNFormetrics	239	(2007).
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disciplines	 the	 range	 was	 between	 5%	 and	 15%,	 suggesting	 that	 law	 lags	 behind	
Although	 most	 studies	 have	 supported	 the	 citation	 advantage	 of	 open	 access	 scholar-
ship,	a	recent	study	of	economics	 literature	has	challenged	this	proposition.	See	Mark	J.	McCabe	&	










Philip	M.	Davis,	Open Access, Readership, Citations: A Randomized Controlled Trial of Scientific Journal 
Publishing,	 25	 FASEB	 J.	 2129,	 2133	 (2011)	 (citations	 omitted),	 available at	 http://www.fasebj.org
/content/25/7/2129.full.pdf+html?sid=e30bd343-971e-4c37-b73f-e6b71d855416.	This	study	included	
no	 law	 data,	 looking	 exclusively	 at	 journals	 published	 by	 the	American	 Physiological	 Society	 (11),	
American	 Heart	 Association	 (5),	 Duke	 University	 Press	 (7),	 Sage	 (10),	 and	 one	 each	 from	 the	
Federation	of	American	Societies	for	Experimental	Biology,	the	Genetics	Society	of	America,	and	the	
American	Association	for	the	Advancement	of	Science.
	 44.	 Gunther	 Eysenbach,	 Citation Advantage of Open Access Articles,	 4	 pLos bioLogy	 692,	 696	
(2006),	 http://www.plosbiology.org/article/info:doi/10.1371/journal.pbio.0040157.	 The	 difference	
between	 open	 access	 and	 non–open	 access	 articles	 from	 the	 studied	 journal	 arose	 when	 PNAS	
announced	“that	authors	could	pay	US$1000	if	 they	wanted	their	article	to	be	immediately	OA	(as	
opposed	 to	 the	 usual	 non-OA	‘moving	 wall’	 model,	 where	 articles	 become	 freely	 accessible	 after	 6	
mo).”	Id.	at	697.
	 45.	 Alma	Swan,	The	Open	Access	Citation	Advantage:	Studies	 and	Results	 to	Date	6	 (Feb.	17,	





	 46.	 Chawki	Hajjem	et	al.,	Ten-Year Cross-Disciplinary Comparison of the Growth of Open Access 










project	proceeded.	We	analyzed	articles	 from	three	 institutional	 law	reviews,	 the	
Georgia Law Review,	the	Georgia Journal of International and Comparative Law,	and	
the	Journal of Intellectual Property Law,	and	compared	the	citation	rates	of	those	
available	through	open	access	with	those	not	similarly	available.	Our	goal	was	to	
extend	the	investigation	of	the	effect	of	open	access	on	citation	patterns	to	the	field	


















Kolber,	Law Review Footnotes,	coNcurriNg opiNioNs,	Dec.	12,	2007,	http://www.concurringopinions.
com/archives/2007/12/law_review_foot.html.	See also	Edd	D.	Wheeler,	The Bottom Lines: Fifty Years 
of Legal Footnoting in Review,	72	Law Libr. J.	245	(1979).	For	a	discussion	of	the	history	of	criticism	
of	law	reviews,	see	Plotin,	supra	note	10.	Historically,	one	of	the	consistent	criticisms	of	law	review	
scholarship	is	the	length	of	articles	and	the	number	of	footnotes.
	 48.	 We	 recognize	 that	 this	 characterization	 cuts	 against	 the	 other	 emerging	 finding	 concern-
ing	 the	 relationship	 of	 online	 accessibility	 to	 scholarly	 writing	 practices.	 James	 Evans,	 studying	
thirty-four	million	articles,	 found	that	“As	deeper	backfiles	became	available	[online],	more	recent	
articles	 were	 referenced;	 as	 more	 articles	 became	 available,	 fewer	 were	 cited	 and	 citations	 became	
more	concentrated	within	fewer	articles.”	James	A.	Evans,	Electronic Publication and the Narrowing of 
Science and Scholarship,	321	sci.	395,	398	(2008).	In	other	words,	as	more	articles	became	available,	
scholars	did	not	 expand	 the	population	of	 research	 they	cited,	but	 rather	 that	pool	 shrank.	Evans	
theorizes	that	scholars	following	hyperlinks	can	quickly	identify	the	consensus	regarding	important	




	 49.	 See	 Stevan	 Harnad	 &	 Tim	 Brody,	 Comparing the Impact of Open Access (OA) vs. 
Non-OA Articles in the Same Journals,	d-Lib magaziNe,	June	2004,	http://www.dlib.org/dlib/june04
/harnad/06harnad.html.
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published	at	one	law	school,	the	University	of	Georgia	School	of	Law—the	Georgia 
Law Review,	 the	 Journal of Intellectual Property Law,	 and	 the	 Georgia Journal of 
International and Comparative Law.
¶34	The	Georgia Law Review,	established	in	1966,	is	the	flagship	publication	of	
the	 school.50	 It	 is	 a	 general	 law	 review,	 with	 new	 issues	 published	 quarterly.	 The	
Georgia Journal of International and Comparative Law	was	created	in	1971	and	is	a	
forum	for	academic	discussion	on	global	legal	issues,	theories,	and	developments.51	
Established	in	1993,	the	University	of	Georgia	School	of	Law’s	newest	publication,	
the	Journal of Intellectual Property Law	(JIPL),	 is	also	the	nation’s	oldest	student-
edited	journal	on	intellectual	property	law.52	It	features	articles	by	students,	schol-
ars,	 judges,	 and	 practicing	 attorneys	 on	 topics	 like	 trademarks,	 patent	 law,	 trade	
secrets,	 entertainment	 and	 sports	 law,	 copyright,	 and	 Internet	 law.	 Each	 of	 these	
three	 publications	 is	 staffed	 entirely	 by	 second-	 and	 third-year	 law	 students.	 As	












lication	 in	 hard	 copy	 from	 the	 official	 source.	We	 did	 not	 attempt	 to	 determine	







	 50.	 Georgia Law Review,	 uNiV. oF ga. Law,	 http://www.law.uga.edu/georgia-law-review	 (last	
visited	July	20,	2011).
	 51.	 Georgia Journal of International & Comparative Law,	uNiV. oF ga. Law,	http://www.law.uga
.edu/georgia-journal-international-comparative-law	(last	visited	July	20,	2011).




	 54.	 It	 should	be	noted	 that	 this	method	underreports	 the	number	of	citations	received	by	 the	
legal	scholarship,	because	it	looks	only	at	citation	by	other	legal	scholarship,	ignoring	any	citations	to	
this	literature	from	other	disciplines.	While	this	may	be	a	significant	factor	when	discussing	particular	
sorts	of	articles—e.g.,	 international	and	comparative	 law	articles,	 as	well	 as	 law	and	society	pieces,	
could	be	expected	to	be	especially	affected	by	this	omission—we	have	no	reason	to	anticipate	that	it	
cuts	differently	between	open	access	and	non–open	access	articles.
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Research Results
Open Access Availability of Legal Scholarship
¶38	From	1990	through	2007	(vols.	35–41),	the	Georgia Law Review	published	
272	 articles	 (excluding	 student-authored	 pieces).	 Of	 these,	 seventy-five	 articles	
(28%	of	the	total	published)	were	freely	available	on	the	Internet	at	the	time	of	this	
study.	 The	 Georgia Journal of International and Comparative Law	 published	 199	
articles	 between	 1990	 and	 2008	 (vols.	 20–36),	 of	 which	 only	 twenty-six	 (13%)	
qualified	as	open	access.	Tallies	for	the	third	periodical,	the	Journal of Intellectual 
Property Law	(vols.	1	[1993]	through	15	[2007]),	were	ninety-five	total	articles,	of	
which	twenty-three	(24%)	were	open	access.
¶39	All	 three	 journals	were	pooled	and	analyzed	by	year	 to	produce	a	 single	
representation	of	the	rate	of	increase	of	open	access	availability	of	legal	scholarship	










Citation Advantage of Open Access Articles
Citation by Articles
¶41	The	data	show	a	discernible	difference	in	the	mean	citation	rates	of	open	
access	 articles	 and	 those	 that	 are	 not	 freely	 available	 online.	 Treated	 as	 a	 group,	
Georgia Law Review	articles	within	this	sample	were	cited	an	average	of	15	times	by	
journals	and	0.4	times	by	courts.	As	indicated	in	figure	2,	almost	every	year	after	
publication,	 an	 open	 access	 article’s	 likelihood	 of	 citation	 is	 either	 the	 same	 or	
higher	than	that	of	a	non–open	access	article.	Only	after	approximately	seventeen	
years	does	open	access	no	longer	have	an	impact	on	an	article’s	citation	rate.
¶42	Georgia Journal of International and Comparative Law	articles	were	cited	an	
average	of	5.5	times	by	journals	and	0.1	times	by	courts.	Figure	3	shows	the	citation	
rate	for	open	access	articles	compared	with	non–open	access	articles	in	the	Georgia 
Journal of International and Comparative Law.	There	is	an	inexplicable	dip	in	the	
citation	of	open	access	articles	during	years	eight	through	ten.	Also,	as	experienced	
with	the	Georgia Law Review,	 the	impact	is	negligible	after	approximately	seven-
teen	years.
¶43	Articles	from	the	Journal of Intellectual Property Law	were	cited	an	average	
of	7.7	times	by	journals	and	0.15	times	by	courts.	Figure	4	demonstrates	that,	as	
with	 the	 Georgia Journal of International and Comparative Law,	 there	 are	 a	 few	
decreases	in	citation	rate	without	explanation	during	year	eight	and	years	thirteen	











Figure 1. Percentage of Open Access Articles by Year of Publication
Figure 2. Effect of Open Access on Citation Rates of Articles 
in the Georgia Law Review, 1990–2007







Figure 3. Effect of Open Access on Citation Rates of Articles in the Georgia 
Journal of International and Comparative Law, 1990–2008
Figure 4. Effect of Open Access on Citation Rates of Articles in the 
Journal of Intellectual Property Law, 1993–2007













Figure 5. Combined Effect of Open Access on Three Georgia Law School Journals
Figure 6. Percentage of Citation Advantage of Open Access Articles 
by Number of Years After Publication









carry	 over	 into	 citations	 by	 courts.	 The	 442	 non–open	 access	 articles	 received	 a	


















ries	 to	 explain	 why	 open	 access	 increases	 the	 impact	 of	 scholarship.57	 The	 open 
access postulate	theorizes	that	because	open	access	articles	are	more	easily	accessed,	
they	 are	 read	 more	 often.	 Convenient	 access	 alone,	 according	 to	 this	 argument,	
increases	the	likelihood	of	citation.	The	early access postulate	suggests	that	articles	
benefit	 from	 their	quicker	“start	out	of	 the	gate”	over	 competing	articles	on	 the	
same	topic,	and	therefore	the	citation	rate	is	higher	for	articles	that	are	posted	early	




	 56.	 A	 1998	 study	 confirmed	 a	 long-standing,	 though	 controversial,	 proposition	 from	 Judge	
Benjamin	 Cardozo	 that	 law	 review	 articles	 provide	 little	 utility	 for	 courts.	 The	 study	 identified	 a	
trend	of	substantial	decline	in	the	citation	of	law	reviews	by	the	courts.	Michael	D.	McClintock,	The 
Declining Use of Legal Scholarship by Courts: An Empirical Study,	51	okLa. L. reV.	659	(1998).
	 57.	 Michael	J.	Kurtz	et	al.,	The Effect of Use and Access on Citations,	41	iNFo. processiNg & mgmt.	
1395,	1396	(2005);	see also	Swan,	supra	note	45,	at	2.























¶55	 Open	 access	 scholars	 who	 support	 the	 second	 possible	 cause—the	 early	
access	postulate—adhere	to	the	proposition	that	the	sooner	an	article	is	made	freely	
available,	the	larger	the	increase	of	its	citation	rate.	It	would	stand	to	reason,	then,	
that	 early	 posting	 of	 draft	 articles	 should	 have	 a	 significant	 effect	 on	 an	 article’s	
impact.
¶56	Although	articles	in	our	study	were	not	differentiated	by	when	they	became	





tion	 for	 the	open	access	advantage,	we	would	not	expect	 the	observed	benefit	 to	
appear	until	at	 least	 the	mid-	to	 late	1990s,	when	SSRN	and	similar	services	had	
penetrated	 into	 the	 legal	 community.	 Moreover	 the	 effect	 would	 be	 short-lived,	
restricted	primarily	to	the	first	months	or	years	of	the	article’s	public	life.	Yet,	look-
	 58.	 Jessica	Littman,	The Economics of Open Access Law Publishing,	10	Lewis & cLark L. reV.	779,	
791	(2006)	(suggesting	that	 law	faculty	have	quasi–open	access	to	 law	review	articles	 through	their	
law-library-mediated,	unfettered	access	to	periodicals	databases).
	 59.	 Access	 to	 proprietary	 databases	 might	 in	 theory	 lead	 law	 faculty	 to	 cite	 literature	 with	 a	
slightly	different	descriptive	profile	than	that	expected	to	be	available	through	open	access,	but	recent	
investigations	have	 shown	 this	not	 to	be	 the	case,	 at	 least	as	 regards	whether	 scholars	cite	 to	older	
articles.	See	M.	Sara	Lowe	&	Karen	L.	Wallace,	HeinOnline and Law Review Citation Patterns,	103	Law 
Libr. J.	55,	2011	Law Libr. J.	3.
	 60.	 About Us,	soc. sci. res. Network,	http://ssrnblog.com/about.
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cited	 articles	 had	 been	 self-selected	 for	 open	 access	 because	 they	 a	 priori	 were	
deemed	 of	 higher	 quality,	 or	 perhaps	 because	 frequently	 cited	 authors	 are	 also	
more	likely	to	self-archive	on	the	web.	We	can	think	of	at	least	one	serious	coun-
terargument	to	both	these	self-selection	bias	postulate	scenarios.
¶58	While	 few	 law	 schools	 have	 followed	 in	 Harvard’s	 footsteps	 to	 mandate	
faculty	contribution	to	an	institutional	open	access	repository,	many	have	invested	




















ours,	 will	 be	 required	 to	 achieve	 the	 requisite	 fine-grain	 analysis	 to	 resolve	 this	
question.





Research	Series	of	SSRN.	See Browse E-Library,	soc. sci. res. Network,	http://papers.ssrn.com/sol3
/DisplayJournalBrowse.cfm	(last	visited	July	28,	2011).
	 62.	 SSRN Top 350 U.S. Law Schools,	 soc. sci. res. Network,	 http://hq.ssrn.com/rankings
/Ranking_Display.cfm?TMY_gID=2&TRN_gID=13	(listings	other	than	the	top	ten	schools	 limited	
to	registered	users).
	 63.	 One	 study	 of	 scientific	 literature	 determined	 that	 within	 a	 single	 journal,	 15%	 of	 articles	
accounted	for	50%	of	citations,	and	almost	90%	of	citations	were	to	just	50%	of	the	articles.	Citation	
rates	were	skewed	even	for	articles	written	by	the	same	author.	Per	O.	Seglen,	The Skewness of Science,	
43	J. am. soc’y iNFo. sci.	628,	631	(1992).	By	analyzing	three	different	journals,	one	publishing	gen-
eral	legal	subject	matter	and	two	publishing	on	specialized	legal	subjects,	our	study	sought	to	obviate	
the	so-called	“skewedness”	effect.




perhaps	not	be	 the	 case	 for	 an	article	published	 in	 the	 law	 review	of	 a	 third-	or	
fourth-tier	 school.	 If	not	 for	 the	ease	of	open	access,	 such	articles	might	get	 lost	
within	 the	 traditional	 outlets,	 crowded	 out	 by	 more	 glamorous	 competitors.	 For	
Harvard Law Review	articles,	then,	one	might	hypothesize	that	the	open	access	cita-
tion	advantage	will	be	comparatively	smaller	than	what	we	see	in	the	second	situ-
ation.64	Advantage,	 in	 other	 words,	 might	 vary	 inversely	 with	 the	 prestige	 of	 the	
journal.	 If	 such	 a	 pattern	 exists,	 this	 could	 add	 impetus	 to	 create	 institutional	



















ies	 of	 literature	 extends	 to	 legal	 scholarship,	 albeit	 with	 some	 identified	 caveats.	
Open	access	 is	most	 likely	 to	 impact	other	 legal	 scholarship,	 less	 so	 the	citations	
within	court	opinions.	The	expected	impact	of	the	average	article	is	an	additional	
fifty-eight	percent	 above	 that	made	by	works	of	 similar	quality	 appearing	 in	 the	
same	or	a	similar	publication	venue.66	Open	access	offers	the	law	scholar	a	classic	
opportunity,	as	Benjamin	Franklin	might	say,	“to	do	well	by	doing	good.”
	 64.	 A	 precedent	 for	 this	 possible	 behavior	 was	 reported	 by	 John	 Joergensen,	 who	 found	 that	
“middle	 of	 the	 road	 journals	 are	 much	 more	 widely	 used	 when	 they	 are	 available	 online.”	 John	 P.	





repositories.	Nancy	Levit,	Scholarship Advice for New Law Professors in the Electronic Age,	16	wideNer 
L.J.	947,	981	(2007).	For	a	discussion	of	the	types	of	licenses	available	from	law	reviews,	see	Benjamin	
J.	Keele,	Copyright Provisions in Law Journal Publication Agreements,	102	Law Libr. J.	269,	2010	Law 
Libr. J.	15.
